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STATEMENT OF QUESTIONS PRESENTED 

1. Whether the District Court's denial of credit for the amount of 
time spent in custody prior to sentencing for want of bail money against 
the sentence ultimately imposed upon each of the appellants, which resulted 
in each of the appellants spending more time in custody than the maximum 
sentence prescribed by law for the offense to which he pleaded guilty, 
denied each of the appellants equal protection of the laws and due process 
of law since the District Court's action created an unconstitutional 
discrimination between the rich and the poor. 

2. Whether the District Court's denial of credit denied each of 
the appellants equal protection of the laws and due process of law since it 
created an arbitrary and capricious discrimination between persons con- 
victed of crimes carrying a minimum mandatory sentence, and persons 
convicted of crimes which do not carry a minimum mandatory sentence, 

a distinction which has no rational or equitable relationship to any valid 
legal or legislative purpose. 


3. Whether, under the circumstances, the appellants were given 


"excessive bail" in violation of their constitutional rights under the Eighth 


Amendment. 
4, Whether, even if each of the appellants’ constitutional rights 
were not violated, nevertheless, the District Court abused its discretion 


in failing to give them credit under the circumstances, 


adic 


5. Whether, in any event, this Court should reverse the District 
Court's action in the exercise of this Court's supervisory power over 


the administration of justice in the lower Federal court, and announce a 


rule that in the absence of exceptional circumstances, credit of the type 


here involved should be given as a matter of course. 
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CONSOLIDATED BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is a consolidated appeal, in forma pauperis, from Orders of 


the District Court denying each appellant's separate motion or series of 


motions requesting that the sentence of each appellant be reduced or 


corrected to reflect time spent in custody after arrest and prior to 


sentencing for lack of bail money. Each appellant requested leave to file 


an appeal in forma pauperis from the action of the District Court. Appellant 


-2- 


Stapf's motion for leave to appeal in forma pauperis was first denied by 
this Court (Order of September 8, 1965) and, on reconsideration, leave to 
appeal was granted by Order of November 29, 1965. Appellant Kerr's 
motion for leave to appeal was granted by this Court's Order of December 
3, 1965, and Kerr's appeal thereupon consolidated with that of Stapf. 
Appellant Hollingsworth's motion for leave to appeal was granted by this 
Court January 5, 1966, and Kerr's cause consolidated for briefing and 
argument with the appeals of Stapf and Hollingsworth since they present a 
common question. Jurisdiction is invoked under Sections 1291 and 1915 


of Title 28 of the U. S. Code. 


STATEMENT OF THE CASE 
Although appellants' cause presents a common question, neverthe- 
less, the facts concerning each appellant are somewhat different and can 
be summarized as follows: 


Edward W. Stapf 


On May 23, 1962 Edward W. Stapf was arrested and on the basis of 


a complaint filed by the arresting officer charged with violations of 

18 U.S.C. Section 2312 (interstate transportation of a stolen motor 
vehicle), The maximum sentence for this violation is a $5, 000 fine or 
imprisonment for no more than five years. This offense does not carry a 


minimum mandatory sentence. 
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The record reflects that Stapf waived preliminary hearing on 
May 24, 1962. Bail was then set for him in the amount of $1,000 which 
was the amount recommended by the Assistant United States Attorney 
presenting the case to the Commissioner. There is no indication in the 
record that Stapf was represented by counsel at the time of the setting of 
bail. Stapf was indigent and he did not have sufficient cash to pay the bail 
or raise a bail bond. Therefore, he was committed to the District of 
Columbia Jail. There is no indication in the record that the Commissioner 
setting the bail ever investigated the possibility of reducing bail in any 
amount, or of the possibility of releasing Stapf on his own personal 
recognizance in view of the fact that Stapf was indigent. In short, Stapf 
remained in custody not because he was considered dangerous or mentally 
disturbed (since the Court did in fact admit him to bail), but solely, insofar 
as this record shows, because he could not pay a professional bondsman. 

On June 18, 1962 Stapf was indicted by the grand jury on two 
counts of interstate transportation of a stolen motor vehicle (18 U.S.C. 
Section 2312), one count for an alleged violation occurring on May 23, 
1962 and one count for an alleged separate violation involving another 
automobile on March 3, 1962. On June 19 Stapf filed an affidavit of 


1/ 
poverty and a request to proceed without costs. Court appointed-counsel 


1/ Stapf's affidavit indicated that he was not presently employed, had 
no cash, bank account, or other available property, had no wife, 
parent or other person who could pay his defense costs, and that 
at the time of arrest he had only 26 cents in cash on his person. 
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was appointed on June 20, 1962, and on June 22, 1962 Stapf pleaded not 
guilty to both counts and was remanded to the District Jail. Thereafter, 
on September 12, 1962 (after having changed court-appointed counsel on 
his own motion), he withdrew his plea of not guilty on Count 1 of the 
indictment, and pleaded guilty to the first count. On October 19, 1962 
the Government dismissed the second count and on that same day (October 
19) Stapf was convicted on his plea of guilt and was committed to the 
custody of the Attorney General under the provisions of the Federal Youth 
Correction Act, _18 U.S.C. 5010(b). The total time which elapsed between 
the date of his arrest (May 23) and the date of his sentence (October 19) 
was approximately five months. During this five month period he was held 
in the District Jail as an accused awaiting trial and sentence. 
On November 15, 1963 he filed the first of what was to be many 
motions in the District Court to "adjust sentence" alleging, inter alia, 
that he wished to be given credit for the five month period spent in jail 
between arrest and sentencing. He stated in the motion that ''the reason 
for this is that while sentenced under the Youth Act Petitioner is not 
eligible for a reduction in sentence or a substantial time cut." Stapf, 


however, on August 26, 1963 and again on December 16, 1963 had also 


filed pro se petitions to vacate sentence pursuant to Section 2255 alleging 


in substance (1) that he was mentally incompetent at the time of his plea 


and sentence and (2) that he would not have pleaded guilty if he had known 


that he could be sentenced under the Federal Youth Correction Act. In 


\ essence, the latter plea was based on the fact that so-called "earned good 


| 


| time" is not credited to offenders sentenced under the Federal Youth 


| Correction Act, whereas they would be credited if Stapf had been 
| 
| sentenced under the maximum five year sentence provisions of the crime 
2/ 
| to which he pleaded. 


The two Section 2255 motions and the November 15 motion were 
consolidated by the District Court, counsel was appointed for Stapf, he 
was examined at St. Elizabeth Hospital on the competency question, and 
hearings on the consolidated motions were held April 23, May 4, and 
May 11, 1964, At these hearings Stapf's counsel pointed out to the 
District Court that under the Federal Youth Correction Act a youth cannot 
earn "good time'' and may be kept in the institution for a full 4 year 
Saul On the other hand, if Stapf had been sentenced under the 


sentencing provisions of the offense to which he pleaded guilty (18 U.S.C. 


2/ See 18 U.S.C. Section 4161 which grants prisoners deductions 
on their sentence of a certain number of days per month for 
good conduct. 


3/ The Federal Youth Correction Act states that after four years 
a youth must be conditionally released. See 18 U.S.C. 5017(c), 
although he can be released conditionally after one year in the 
discretion of the Youth Correction Division. 
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Section 2312), the maximum sentence he could have received would have 


been five years. If he had not violated the rules of the prison, he would 
—— 


days per month so that his sentence would have been reduced by fo 
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months, so that he would have earned conditional release pursuant to 


sentence under 18 U.S.C. 2312 more quickly than might be the case under 


the Federal Youth Correction Act,— 

The District Court ultimately rejected Stapf's pleading of mental 
incompetency, and no appeal from that determination was taken. How- 
ever, by Order of May 11, 1964 the District Court/vacated Stapf's sentence 


as he had requested, and thereupon resentenced him to a term of 20 months 
—_ ee - O_O O vr 


to five years which, in fact, is the maximum sentence allowable under 
a ximum, sentence 2 


18 U.S.C. Section 2312. The Court, however, ordered that the new 


sentence was to take effect nunc pro tunc as of October 11, 1962, i.e., 


the date of the original sentencing under the Youth Correction Act, so that 


__Stapf was given credit for time which he had spent in custody under the 


Youth Correction Act. He was not, however, given credit for the 5 month 


La ee 


period which he spent in custody between arrest and sentencing merely 
— - — ae oo ee 


because he lacked the money for a bail bond. The District Court gave no 


4/ See Transcript of Proceedings of the 1964 hearings, pp. 32-38, 
particularly p. 37. 
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reasons whatsoever as to why it gave Stapf no credit for this time period, 


nor did the Court even address itself to this question. ~ 


Immediately after the resentencing QYyze@e, Stapf filed pro se a 
Motion for Reduction in Sentence which requested, in substance, that 
pursuant to Rule 35 of the Federal Rules of Criminal Seren he be 
given credit for the five-month period which he spent in custody between 
the time of his arrest and the date of sentencing on the grounds that unless 
such credit were given, he would ultimately (and illegally) serve a 
punishment of five years and five months imprisonment rather than the 
five-year maximum imposed by 18 U.S.C. Section 2312, the crime for 
which he was convicted. ~ / This Motion was denied by a simple notation 
of that fact on the moving papers on June 5, 1964. No reason was 
assigned for the denial, 


eR 


5/ Rule 35 states that the District Court "may correct an illegal 
sentence at any time". 


6/ In support, Stapf stated the following: 


(a) that he had pleaded guilty to the crime; 
{b) his crime was not one of violence; 
(c) he had never been convicted previously of crime in the District 
of Columbia (although he did have a criminal record elsewhere); 
(ad) he had suffered physical disability and mental breakdown 
while in custody; and 
(e) he had a wife and children who needed his support. 


ie 


On November 10, 1964, Stapf renewed his request for credit in the 
form of a letter to the District Court. The District Court treated the 


ey 
letter as a request "in the nature of a Motion for Reduction of Sentence" 


and it was denied on November 13, 1964, by a simple notation of that fact. om 
On March 19, 1965, Stapf again filed a 'Motion for Correction and 
Modification of Sentence" which was denied on March 29, 1965 by simple 


notation. Stapf thereafter filed a Notice of Appeal from the March 29 


denial, and an affidavit to proceed on appeal without costs. The District 


Court denied the request as "frivolous" on April 26, 1965. Thereafter 


Stapf requested leave from this Court to proceed on appeal without costs, 
which request was first denied on September 8, 1965, and, on reconsidera~ 
tion, was granted on November 30, 1965. 
Lester Kerr 

On approximately March 4, 1964 Lester Kerr was arrested on a 
complaint charging him with assault with intent to commit robbery 
(22 D. C. Code Section 501). A preliminary hearing was held on March 
10, 1964, at which time Kerr was bound over to D. C. Jail for considera- 
tion of the case by the Grand Jury and bail was set in the amount of $1, 000. 


Kerr did not have sufficient funds to raise the bail bond and secure his 


7/ As used in the instant Brief, the term "simple notation" means 
that the Court merely wrote the word "denied" on the moving 
papers. 
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freedom. There is no indication that the Commissioner at the pre- 
liminary hearing considered or investigated the possibility of reducing 
bail or of releasing Kerr on his own personal recognizance despite the 
fact that Kerr had no prior record and apparently this was his first 
offense. 

Kerr was indicted by the Grand Jury on April 13, 1964 on two 
counts, i.e. assault with intent to commit robbery (22 D. C. Code Section 
501) and assault with a dangerous weapon (22 D. C. Code Section 0a) 
On April 16, Kerr filed an affidavit to proceed in forma pauperis stating 
that his total assets were $3.00 in cash, that he was not free on bond, 
and that he had no one to help him pay his defense costs. He was allowed 
to proceed in forma pauperis and on April 17, 1964 he pleaded not guilty 
to both counts. 


Counsel was appointed to represent him. On May 28, 1964 he 


withdrew his plea of not guilty and pleaded guilty to a lesser included 


offense under Count 1, i.e., he pleaded guilty to attempted robbery, a 
— _———— ———— 


violation of 22 D. C. Code 2902 which carries a maximum sentence of 
three years and which does not carry 2 minimum mandatory sentence. 
CHESS YSSE Ss '§ not carry @ minir y_senter 


On June 17, 1964, he was adjudged guilty under his plea and sentenced to 


8/ Neither of these offenses carry a minimum mandatory sentence. 
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three years imprisonment, i.e., the maximum possible sentence under 


the offense to which he pleaded shi Thus, the total amount of time 
I ees 


between his arrest (March 4, 1964) and his sentencing (June 17, 1964) 


was over three months. He was given no credit for the three month period 


which he spent in custody prior to sentencing as a result of his indigence. 


SoenG bss eros SS 


The District Court in the judgment and commitment did not indicate in any 
way why credit for this period was not given. 
On August 19, 1964 Kerr addressed the first of a series of letters 

to the District Court seeking a general reduction of sentence or at least a 
reduction of the three months and three days he had spent in custody prior 
to payee The request was denied by simple notation on September 
1964, On November 30, 1964 he again wrote and requested a reduction in 
sentence on substantially the same grounds and pointed out that under 

18 U.S.C. Section 3568 the Attorney General would have been required to 
credit him with the three months and three days if he had committed a 


crime which carried a minimum mandatory sentence. This request was 


also denied by simple notation on November 30, 1964. On September 22, 


gl He stated as support for his request the following allegations: 


(a) that his crime had no violence in it and would never have been 
committed if he had not been drinking; 
that he has no criminal record other than this offense and had 
served honorably in the United States Army; 
that his mother was ill and had no one to care for her; and: 
that his cousin owned a restaurant and was willing to give 
him a job. 
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1965, he renewed his request in the form of a forrnal Motion to Correct 
Sentence pursuant to Rule 35 of the Federal Rules of Criminal Procedure 
and 28 U.S.C. Section 2255. This request was denied on September 29, 
1965 by simple notation, Kerr thereafter filed a Notice of Appeal of the 
September 29, 1965 Order, along with a Petition for Leave to Appeal in 
forma pauperis. The Petition was denied on October 11 with the following 
notation: "Denied as frivolous & no substantial question involved." On 
October 19 Kerr appealed to this Court for leave to appeal in forma 
pauperis and this request was granted December 3, 1965. The case was 
consolidated for briefing and arguing purposes with Stapf's case. 
William Hollingsworth 

William Hollingsworth was arrested in Baltimore, Maryland by 
the Baltimore police on or about October 11, 1964, and charged with 
certain traffic violations. He was convicted and sentenced to pay 
approximately $350 in traffic fines or, in the alternative, to be 
imprisoned in lieu of payment. Hollingsworth was indigent and, 


accordingly, he was imprisoned in Baltimore from October 11, 1965 to 


May 11, 1965, a period of seven months. 


In the meantime, however, on October 12, 1965, a warrant for 
Hollingsworth's arrest had been issued in the District of Columbia on 


the strength of a complaint filed on October 12 charging unauthorized use 
10/ 
of 2 motor vehicle (22 D.D.C. Section 2204). A detainer was placed 


EEE 


10/ The complaint indicated that Hollingsworth had been arrested 
in Baltimore while driving the car. 


upon Hollingsworth on the strength of the warrant. 
While in the Baltimore prison, Hollingsworth, who was aware of 


the District of Columbia complaint, addressed a letter to the Baltimore 


United States Attorney's Office requesting that the District of Columbia 


ee ee he was in the eustony oh ee Bere 
so that the matter could be catia eerenas. The Baltimore United 
States Attorney answered the request stating that he had no jurisdiction 
over the matter since it was a District problem. Accordingly, 
Hollingsworth also sent a letter to the United States Attorney in the 
District requesting in substance that the charge be groped to which 

he never received an answer. Nothing whatsoever was done with regard 

to the Washington charge until May 11, 1965, the date on which he was 


released from the Baltimore prison. On that date he was immediately 


re-arrested by a Maryland Deputy United States Marshall and taken before 


the United States Commissioner for the District of Maryland. Although 


the record apparently reflects that he waived preliminary hearing on the 
12/ 
District charge, Hollingsworth has vigorously disputed this. 


Hollingsworth was not represented by counsel and did not believe that 


11/ The letter was received in Washington February 19, 1965. 


12/ See Motion for Order Granting a Preliminary Hearing filed 


in the District Court July 16, 1965. 
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what was being held was a preliminary hearing. In view of the letters 
which he had received from the Baltimore United States Attorney's Office 
stating that Baltimore had no jurisdiction of the District charge he 


apparently believed that the preliminary hearing would have had to be held 


in the District of Columbia and that the proceeding in Baltimore was 


merely a routine procedure to transport him from Baltimore to the 
Une Pre ee ee ee 


District. He asserts that he did not waive his rights to a preliminary 
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hearing in Baltimore and he asserts that the subject was never mentioned. 
There is no indication from the record as to whether the Baltimore Com- 

missioner advised him of his right to counsel at this time, of his right to 

remain silent, of his right to call witnesses, etc. The Baltimore Com- 


———— ess 


missioner did, however, set bail at $2,000. There is no indication that 

the Baltimore Commissioner considered release on personal recognizance. 
Immediately thereafter, Hollingsworth was taken to the District 

of Columbia where he was brought before the District Commissioner. 

According to Hollingsworth he believed the preliminary hearing was then 

to begin. The Commission, however, told Hollingsworth that the record 

indicated that Hollingsworth had waived preliminary hearing and he stated 


that Hollingsworth's present appearance before him was for bail purposes 


only. The Commissioner did, however, reduce the $2,000 bail amount 


_to $1,000, an act which was in a real sense meaningless since 


Sxj4: < 
13/ 


There is no indication that counsel was appointed for Hollingsworth to 
represent him at the bail hearing, nor, is there any indication that the 
Commissioner considered the possibility of bail on Holligawonth's 
recognizance, The record reflects, however, that at the Washington pro- 
ceeding Hollingsworth indicated that he lived in D. C. with his family and 
hoped to return to work if he could gain his freedom on bond. 
Hollingsworth was, therefore, held in the District of Columbia Jail 
as a result of his inability to secure release on bond. On July 6, 1965, 
he was indicted on two counts: Count | alleged Unauthorized Use of a 
Motor Vehicle (22 D.C.C. 2204) and Count 2 alleged Interstate Trans- 
portation of a Stolen Motor Vehicle (18 U.S.C. 9312). Counsel was 
appointed for him and on July 23, 1965, a Motion filed by the defendant to 
dismiss the indictment for lack of speedy trial and for an Order granting 
a preliminary hearing, These were deried and no eppeal takeh, On Sept. 


9, 1965, defendant entered a plea of guilty to Attempted Unauthorized Use 


13/ One of the reasons for this, obviously, was the fact that he had 
“~~ spent the last seven months in the Baltimore jail precisely 
because he did not have sufficient funds to pay all or any part 
of his traffic fines there. In his affidavit of poverty filed July 7, 
1965 he stated he had no property or cash. 


14/ Neither of these offenses carry a minimum mandatory sentence. 
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of 2 Motor Vehicle under Count 1 of the indictment. The remaining count 


was dismissed on October 15, 1965, and on that date defendant was 
hae ercra eee ——————————————— 
sentenced to a term of one bial ’ the ; maximum sentence allowable under > 


the attempt charge to which he pleaded guilty. No credit was } given to him __ 


for any of the five gam tS dastat which he was incarcerated 


ais May 11, 1965 and October 15, 1965). No reason for the denial 
eee SE eee 


ee 


of credit was given by the District Court, nor does the record reflect. 
any reason, 

On October 22, 1965 Hollingsworth filed a Motion to Reduce 
Sentence pointing out the circumstances described above, including the 
failure to give credit, and also pointing out that Hollingsworth had been 
offered employment in the District if he could gain his freedom. 
Hollingsworth asked in the Motion to be placed on probation. The Motion 
was denied by simple notation on October 26, 1965. 

On November 18, 1965 Hollingsworth addressed a letter to the 
District Court in which he asked for credit for the five months during 


which he was in custody for lack of bail. The Court treated the letter as 


a Motion to Reduce Sentence, and denied it on November 18, 1965. 


— 
Appellant thereafter requested leave of the District Court to appeal with- Pa 


Ucn,Ir 
out costs, which was denied as "frivolous" on November 5, 1965. 


7 
Hollingsworth then filed a request to appeal in forma pauperis to this 


Court, and the request was granted January 4, 1966. 


14a / This crime does not carry 2 minimum mandatory sentace. See 
22 D. C. Code Section 103. 
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COMMON QUESTION INVOLVED 


It is thus clear that each of these cases presents a2 common 


question of law. In each case the accused spent anywhere from three 
months (Kerr) to five months (Stapf and Hollingsworth) in the District 

of Columbia Jail merely because each of the defendants was indigent and 
could not raise a bail bond. In each case the accused was held to be 
bailable and would have been released had he the funds to meet the bail 
amounts. Each of these defendants ultimately pleaded guilty and each 
was given the maximum sentence allowable for the crime to which he 
pleaded guilty. And in each case the District Court refused to give the 
defendant credit for the time spent in custody prior to sentencing, 
although no reasons whatsoever were given for this refusal. Therefore, 
this consolidated case presents this Court with the question which it 
specifically left open for decision in Bell v. Anderson, 120 U. S. App. 
D. C. 205, note 4, 345 F.2d 99, note 4, i-e., the legality of a sentence 
where a defendant is sentenced to the maximum and is not given credit 
for time spent in custody prior to sentence for lack of bail money, where 
the crime to which he pleaded did not carry a minimum mandatory sen- 


tence, 
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CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED 


The constitutional provisions and statutes involved in the instant case 


are fully set forth in the attached Appendix B. 


STATEMENT OF POINTS 


1. In denying appellants' request for credit against their sentence 
for time spent in custody subsequent to arrest and prior to sentencing for 
lack of bail money, the District Court denied appellants their constitutional 
rights to equal protection and due process of law since: 


(a) the District Court's action created an unconsitutional 
discrimination between the rich and the poor, 


(b) the District Court's action created an unconstitutional 
discrimination between persons committing offenses carrying 
a minimum mandatory sentence and persons committing 
offenses which do not carry minimum mandatory sentences, 

a distinction which is arbitrary, capricious and is not related 
to any valid legal or legislative purpose, and 


(c) under the circumstances, particularly the fact of each of 
the appellants! indigency, the amount of bail required was 
“excessive, and appellants are entitled to credit under the 
Supreme Court's decision in Yates v. United States, 356 U.S. 
363 (1958). 


2. Even if the appellants' constitutional rights were not violated, 
nevertheless the District Court abused its discretion in failing to give 
credit under the circumstances without giving any reasons therefor. 


3. In any event, this Court should reverse the District Court in 
the exercise of its supervisory power over the lower Federal courts, and 
announce a fair and just rule that in the absence of extraordinary circum- 
stances, credit should be given for pre-sentence confinement arising out 
of lack of bail money. 


SUMMARY OF ARGUMENT 

This case presents the question of whether the District Court may 
properly refuse to credit each of the appellants with time spent in custody 
prior to sentencing merely for lack of bail money, where each of the 
appellants were ultimately sentenced to the maximum allowable by 
statute for the offenses to which they pleaded guilty so that, in effect, 
each will spend more time in custody and confinement than is warranted 
by the penal statutes. Appellants submit that the District Court cannot 
do so for a number of reasons, both constitutional and equitable. First, 
the Fifth Amendment to the Constitution requires that no person shall be 
deprived of his liberty without due process of law. The Supreme Court 
has indicated that due process of law includes the concept of "equal pro- 
tection of the laws.'' The District Court's action in this case created, in 
effect, two sets of "maximum sentences", one for the poor and one for 
the rich, a distinction which cannot validly be made under the Supreme 
Court's decision in Griffin v. Illinois, 351 U. S. 12 (1956). 

Secondly, the District Court's action created an unconstitutional 


distinction between persons who commit crimes carrying minimum 


mandatory sentences (who under the provisions of 18 U.S.C. Section 


3568 are automatically entitled to credit for pre-sentence time in sustody 
for want of bail money) and persons who commit crimes which do not 


carry minimum mandatory sentence, a distinction which is arbitrary, 
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capricious and not reasonably related to any proper legislative or judicial 
purpose. Finally, in view of appellants' indigency, the officer setting bail 
was under a duty to meticulously consider alternatives to the setting of 
$1,000 bail, consideration which the record does not reveal was given 

in this case. Under these circumstances, the bail must be considered 
"excessive" and appellants are entitled to credit under the Supreme Court's 
opinion in Yates v. United States, 356 U.S. 363. 

If this Court does not wish to reach the constitutional questions 
described above, nevertheless the District Court's judgment should be 
reversed as an abuse of discretion in view of this Court's most recent 
opinion in somewhat analogous circumstances (Short v. United States, 

120 U.S. App. D. C. 165, 344 F. 2d 550 (1965)), and in view of legislative 
developments now occurring in questions of this nature. Appellants 
submit, in any event, that this Court should reverse the District Court 

in the exercise of its supervisory power over the administration of justice, 


since it is fair, just, and reasonable to credit appellants with time spent 


in custody prior to arrest for lack of bail money so as to avoid the problem 


of persons spending more time in custody than warranted by the penal 


statutes. 
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ARGUMENT 
I 


In Denying Appellants' Request For Credit Against 
Their Sentence For Time Spent In Custody Subsequent 
To Arrest And Prior To Sentencing For Lack Of Bail 

Money, The District Court Denied Appellants Their 

Constitutional Rights To Equal Protection And To 

Due Process Of Law. 


The critical fact in this case is that each of these appellants spent 


considerable time in the District of Columbia Jail subsequent to arrest 
and prior to sentencing merely because they did not have sufficient funds 
to make the amount set as bail, or to secure a bail bond from a pro- 
fessional bail bondsman. Each of these appellants was held to be 
bailable and the amount set in each Saas ($1, 000) indicates that the Court 


(which should have been apparent to the judicial officer setting bail) 


none of them was able to afford | the considerable advantages which 


___freedom on bail accords to accused persons who are fortunate enough to 


nee 


have financial resources to secure their freedom during this period. 
Moreover, as if to add insult to injury, none of the appellants was 
credited with this three to five month period during which they were 
incarcerated against the sentence which they each received. All of 
them pleaded guilty and received the maximum allowed by law with the 


following effect: Stapf has in fact been sentenced to a total of five years 


and five months in custody rather than the maximum five years for his 


offense; Kerr has been sentenced to three years and three months in 
15/ 25 
custody rather than three years; and (c) Hollingsworth has been sentenced 


&. te 


to one year and five months in prison rather than one year maximum for 
his offense. Indeed, insofar as Hollingsworth is concerned, the denial of ' 
credit respresents a de facto increase in his sentence of more than 40 
percent. 

Appellants contend that the District Court's action in denying 
credit should be reversed for a number of reasons, both constitutional 
and equitable. The instant portion of the brief will be directed towards 
demonstrating that the District Court's action resulted in an illegal sen- 
tence since it: 


(a) Denied each of the appellants equal protection of 
the laws and due process of law since it created 
an invidious unconstitutional discrimination bet- 
ween the rich and the poor; 


Denied each of the appellants equal protection of 

the laws and due process of law since it created 

an arbitrary and capricious discrimintation bet- 
ween persons convicted of crimes carrying a 
minimum mandatory sentence and persons convicted 
of crimes which do not carry a minimum mandatory 
sentence, a distinction which has no rational or 
equitable relationship to any valid legal or legis- 
lative purpose; and 


15/ It should be noted at this point that Kerr at present is on parole. Never- 
theless, he will still be required to" Tapert a parete officer and will be 

subject to all the inhibitions of his freedom placed upon parolees for a 
period longer than the statutory’meximum, There is 20 ~ 
question that in law Kerr will be "in custody" during his entire parole) 
period and,if he is correct in his contentions-in this appeal, he will be 
improperly in custody during the last 3 months thereof. See United 
States v. O'Brien , 273 F.2d 495 (3d Cir. 1959). 
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(c) Denied each of the appellants due process of law 
since, under the circumstances, they were given 
"excessive bail" in violation of the Eighth Amend- 
ment, and thus credit was required to be given them 
under the Supreme Court's decision in Yates v. United 
States, 356 U.S. 363 (1958). 


A. Equal Protection: Discrimination Between The Rich And Poor. 


The Fifth Amendment to the Constitution requires that no person 
shall be deprived by Federal action of his liberty 'without due process of 
law."" The Fourteenth Amendment declares that no state shall deny any 
person within its jurisdiction the "equal protection of the laws." Although 
the Fifth Amendment does not contain an "equal protection" clause, there 
can be no doubt that the concept of "equal protection of the law" is an 
essential ingredient of "due process," and "due process" cannot be 
achieved if one class of persons is given arbitrary and discriminatory 
advantages over another class of persons similarly situated. The Supreme 
Court pointed out in Bolling v. Sharpe, 347 U.S. 497, 499 (1953, emphasis 
added) that: 

The concepts of equal protection and due process, both 

stemming from our American ideal of fairness, are not 

mutually exclusive. The 'equal protection of the laws" 

is a more explicit safeguard of prohibited unfairness 


than 'due process of law,' and, therefore, we do not im- 
ply that the two are always interchangeable phrases. But, 


as this Court has recognized, discrimination may be so 
unjustifiable as to be violative of due process. 


The test which has been fashioned by the Courts to determine 


whether or not Federal action is violative of the equal protection aspéct 


of due process is whether the alleged discriminatory feature is reason- 
ably related to any proper governmental objection, or whether, on the other 
hand, discrimination between similarly situated classes of persons is arbi- 
trary and capricious. Taylor v. United States, 320 F.2d 843, 846 (9th Cir. 
1963), cert. denied 376 U.S. 916. 

The denial by the District Court of credit for bail in the instant 
case achieved precisely the arbitrary and unjust discrimination condemned 
by the Supreme Court in Bolling, supra, since it afforded an advantage to 
the rich which is denied to the poor, a clear violation of the rule set down 
in Griffin v. Illinois, 351 U.S. 12 (1956). 


The advantages of being free on bail pending trial have been 
16/ 
made clear by many studies conducted in the past ten years, and have 
17/ 


been recognized by the Supreme Court and by this Court: 


(a) An accused free on bail is able to actively assist 
his counsel in better preparing a defense, parti- 
cularly by assisting in locating witnesses and 
questioning potential witnesses. 


16/ See McCarthy and Wahl, The District of Columbia Bail Project: 
An Illustration of Experimentation and a Brief for Change, 53 
Georgetown L.J. 675 (hereinafter cited as "McCarthy and Wahl"); 
Freed and Wald, Bail in the United States: 1964 (1964); Foote, 
Forward: A Study of the Administration of Bail in New York City; 
106 U. Pa., L.Rev. 


Stack v. Boyle, 342 U.S. 1 (1951); Yates v. United States, 345 U.S. 
363 (1958). 


When a jailed defendant enters the court room for 
trial, he comes into court in the company of an 
officer -- a point not likely to be lost on a jury and 
a point of great potential prejudice. 18/ 


Persons lacking bail in the District of Columbia are 
sent to the District of Columbia jail which, it should 
be noted, is a maximum security jail holding hardened 
criminals and recidivists, hardly the appropriate place 
“to encourage rehabilitation, particularly of young al- 


leged offenders such as Stapf here, who was 22 years 


of age at the time of sentencing. 
pei ne Re 


(d) Recent empirical evidence has demonstrated that 
persons detained for lack of bail money are more 
likely to plead guilty or be convicted than those not 
so detained; if convicted, they are more likely to 
obtain a longer jail sentence; and, if convicted, they 
are more likely to be denied probation than persons 
who have been out of jail and show a clean record 
during the bail period. 19/ 


The effect of lack of bail money may be most severe 
on the accused's family since more than likely an 
indigent in prison for lack of bail will lose whatever 
employment he may have and his family may be 
forced on to the public relief rolls. 20/ 


Finally, an accused in prison for lack of bail is 
generally denied certain basic rights which even 


convicted felons have, such as the right to parti- 
cipate in regular prison training or recreational, 


“programs: For all practical purposes they are 

__merely stored in confinement. See Committee on 
the Administration of Bail of the Junior Bar Section 
of the District of Columbia, The Bail System of 


the District of Columbia 32-33 (1963). 


18/ See Paulsen, Pre-Trial Release in the United States, 66 Colum. 
L.Rev. 108, 113. 


19/ See Paulsen, supra, note 18 at pp. 112-113; see also McCarthy and 
Wahl, supra, note 16 at 690-693, 693-694, 699-700. 


20/ See , United States, 115 U.S. App. D.C. 379, 320 F.2d 698(1963 
per (Comes Opin on of Wright, J.). uP f ) 
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All of the above disadvantages are forced upon the poor, not upon the 
rich, and they were suffered by appellants simply because appellants 
could not afford the relatively small amount of cash necessary to obtain 


a $1000 bail bond. More important, these disadvantages were compounded 


by the District Court's refusal even to recognize that appellants were ever 


in custody at all during this period through its failure to credit appellants 
with the time served prior to sentencing for lack of bail money, and this 
refusal has resulted in appellants spending more time in prison than they 
could have been sentenced under the crimes to which they pleaded guilty. 
The unjust, arbitrary, and discriminatory aspect of the Court's 
action vis-a-vis the rich and poor is clear: If a rich man (or, indeed, 
even a person in relatively moderate circumstances) had been accused 
of the crimes for which appellants were convicted, they could have raised 
bail and they would have been free during the pre-conviction period. The 
$1000 bail amount here set represents, in fact, the standard bail imposed 
21/ 


in cases of the sort here involved. Thereafter, if the person who could 


have afforded bail would have been convicted of the crimes here charged, 


The single amount of bail most used for unauthorized use of a 
motor vehicle (the crime for which both Stapf and Hollingsworth 
were convicted) was $600 to $1000; the single amount most used 
for assault with intent to rob and for attempted robbery is also 
$600 to $1000. Indeed, $1000 was the most commonly used bond 
figure in the cases studied by the District of Columbia Bail Pro- 
ject, being used in 42% of all bail cases. See McCarthy and Wahl, 
53 Georgetown L.J. 682-683. 
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he could have only been sentenced to the maximum one year term, and 
would “epend only the maximum one year period in custody. Appellants, 
however, merely because of their indigency, could not make bail and, 
therefore, languished for three to five months in the District of Columbia 


jail prior to sentencing, and thereafter were sentenced to the maximum 


permissible under law for their offenses. The refusal of the District 


Court to credit them with their pre-sentence time in custody resulted in 
the de facto creation of two sets of maximum sentences: one for the rich 
(i.e., the amount set by statute) and a second and separate maximum for 
the poor (i.e., the maximum set by law plus the time which the indigent 
must spend in custody for lack of bail prior to sentencing). 

The Supreme Court has made it quite clear, however, in 
Griffin v. Dlinois. 351 U.S. 12, that such discrimination between the 
rich and the poor cannot be condoned for (351 U.S. at 17): 

-.. Our own constitutional guaranties of due process and 

equal protection both call for procedures in criminal trials 

which allow no invidious discrimination between persons 

and different groups of persons. Both equal protection 

and due process emphasize the central aim of our entire 

judicial system--all people charged with crime must,so 

far as the law is concerned, 'stand on an equality before 

the bar of justice in every American court.' 
In Griffin the State of Illinois allowed appeals from criminal convictions 
to the State Supreme Court and, further, allowed transcripts to the 
accused at state expense where constitutional questions were raised at 
the trial. There was no provision, however, for transcripts at state 
expense for persons raising non-constitutional (although perhaps reversible) 


Nee 
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errors at trial. The United States Supreme Court ruled that the effect of 
such a statutory scheme, as implemented by the Dlinois Court's denial 

of transcripts to indigents raising non-constitutional questions, was clearly 
unconstitutional since it deprived indigents of equal protection of the laws 
and, thus, of due process of law. The Court reasoned that rich persons 
who suffered non-constitutional errors could appeal to the State Supreme 
Court whereas indigents suffering similar errors could not, as a practical 
matter, do so since under Illinois law appeals could be perfected only upon 
a showing of specific allegations of error, allegations which could not, as 


a practical matter, be made without a trial transcript. The Court further 


reasoned that although the State need not have granted appeal rights to any 


accused, nevertheless, once having allowed the right to appeal, it could 
not make that right dependent upon the state of a man's purse. 

A similar unconstitutional discrimination has been created 
here between the rich and the poor since the effect of the District Court's 
refusal to credit appellants with time spent in pre-sentence custody for 
want of bail has resulted in the erection of two sets of "maximum sen- 
tences,'' one for the rich and one for the poor, in the same way as the 
Illinois system in Griffin created two sets of appeal rights, one for the 
rich and one for the poor. Yet, there is no warrant in law which says 
that a rich man's sentence for a crime will be limited to the stationary 


maximum of one year, whereas a poor man's lack of freedom may last 
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far beyond that maximum period for the identical crime, where the only 


difference between the two classes is that the rich can afford to buy his 
22/ 
freedom prior to sentencing, while the poor man can not. 


It might be urged that the District Court's action is constitutional 


since it is not on its face based upon the state of the accused's purse: both 
the rich and the poor accused might equally be denied credit for any time 
spent in custody prior to sentencing. The fallacy in this argument, how- 
ever, was clearly pointed up by the concurring opinion in Griffin where 
Justice Frankfurter ironically likened it to Anatole France's famous 
comment, "the law in its majestic equality, forbids the rich as well as 
the poor to sleep under bridges, to beg in the streets, and to steal bread" 
(351 U.S. at 23). The rich accused who can afford bail does not need 
credit since he will not’be in custody; it is only the poor who need credit 
so that the maximum sentence for both the rich and the poor for identical 
crimes will be equal in fact as well as in law. 

It is important to reiterate that in this case the appellants were 
all found to be bailable and could have been released had they possessed 
the funds to raise a bail bond. The only reason they were not freed from 


custody was that they did not have the funds to do so. It may well be that 


See also Douglas v. California , 372 U.S. 353 (1963) where the 
Supreme Court held that if a state allows an appeal as of right, 
it must appoint counsel for indigents since otherwise the right 

would improperly depend upon the state of his purse. 


where an accused is denied bail for reasons other than poverty such as, 

a“ ee 

for example, he is found to be dangerous to himself or to others, or 

because the Court orders him on his own request to an appropriate institu- 
23/ 

tion for a mental examination, or because the District Court in its dis- 

24/ 
cretion denies bail pending appeal after conviction, the District Court 


In these situations the pre-sentence confinement does not arise merely 
because of lack of funds and the discrimination is not an unconstitutional 
one between the rich and the poor. Where, however, as here, the appellants 
have been found to be bailable, it is clearly unconstitutional to create two 
sets of maximum punishment, one for the rich and one for the poor. 

Nor are appellants here arguing that an indigent must in all cases 


be allowed his freedom on bail, and only in this way can justice be equal 


between the rich and the poor. Appellants recognize and accept the judg- 
Sih. repicae alive seam O 


ment of the Supreme Court that defendants are not in all cases "entitled 
7 a ee a rarest 
_ to such bail as he can provide" so that if he is indigent he must go free. 
Appellants urge, however, that if a person must be in custody because he is 


—__- --r”———"—————————_ aaa 


indigent-{and-only for that reason), then the law should recognize that — 


Scott v. United States, 326 F. 2d 343 (8th Cir. 1964). 


Epperson v. United States, 326 F.2d 665, 117 U.S. App. D. C. 
122 (1963). 


Stack v. Boyle , 342 U.S. 1 (1951). 


pre-sentence custody for bail is in fact and in law tantamount to a prison 
sentence, and the accused must at least be given credit for it. The 


Supreme Court reluctantly recognized in Griffin that the rich have advan- 


tages which the Courts cannot control, such as the ability to be free on bail, 


the ability to hire superior legal aid, and perhaps even the ability to have 
sufficient funds to avoid crime entirely. The law cannot act as a total 
equalizer and some inequalities are beyond its scope. However, as 
Curcuit Justice Douglas indicated in Bandy v. United States, 82 Ss. Ct. 1l 
(1961) the law must strive to eradicate whatever inequalities lie within its 
power to alleviate. And, clearly through the device of crediting time 
spent in pre-sentence confinement, the Courts can eradicate the problem 
of having two sets of maximum sentences depending solely upon the state 


of an accused's purse. 


B. Equal Protection: Unjust and Arbitrary Discrimination 
Between Types of Offenses 


The above discussion has been directed towards the anronstitatienal 
discrimination which exists in this case between the rich and the poor. 
There is a second equally discriminatory feature, however, which exists 
here and which is equally invidious since it is a discrimination arbitrary 
in the extreme, and with no rational relation to any proper legal purpose. 
This discrimination arises as a result of the different treatment accorded 


to persons who, on the one hand, commit offenses which carry minimum 


mandatory sentences and, on the other hand, persons who commit crimes 
which do not carry minimum mandatory sentences. 

In 1960 Congress enacted 18 U.S.C. Sec. 3568 which states: 

That the Attorney General shall give such person credit 

Oward service of his sentence for any days spent in Custody 

prior to the imposition of sentence by the sentencing court 

or want of bail set for the offense under which sentence was 

imposed where the tute requires the imposition of a mini- 

mum mandatory sentence. _ 


‘There is nosimilar provision covering persons who:commit crimes which 
do not carry a minimum mandatory sentence. Thus, had appellants com- 
mitted a crime which carried a minimum mandatory sentence, such as, 
for example, petty larceny (22 D.C. Code Section 2202), or obtaining 
$100 or more under false pretenses (22 D.C. Code Sectica 1301), they would 
have automatically been credited with the time which they spent in prison 
for lack of bail, and they would not have been forced to spend more than 
the maximum sentence allowed by law in confinement. 

The constitutional difficulty arises because there is no logical 
reason to favor one class over another, where the differences in the two 
classes are unrelated to the purposes for which credit is given. This is 
made clear by a comparison of the crimes which carry minimum manda- 
tory sentences with those that did not. Such a comparison demonstrates 


that the crimes which carry minimum mandatory sentences are, by and 


fn 


large,the more serious and heinous crimes, while those which do not carry 


enone ; 


minimum sentences are less severe. The following crimes carry minimum 


mandatory sentences: second degree murder (22 D.C. Code Section 2403), 


grand larcency (22 D.C. Code Section 2201), robbery (22 D.C. Code 
Section 2901), forgery (22 D. C. Code Section 1401), receiving $100 or 
more in stolen property (22 D.C. Code Section 2295), larcency of $100 
after trust (22 D.C. Code Section 2203), and virtually ali of the narcotics 
offenses (21 U.S.C. Sections 174, 4704(a), 4705(a)). On the other hand, 
lesser felonies such as housebreaking (22 D.C. Code Section 2801), assault 
with a dangerous weapon (22 D.C. Code Section 502), manslaughter (22 
D.C. Code Section 2405), indecent liberties (22 D.C. Code Section 3501(a) 
and unauthorized use of a motor vehicle (22 D.C. Code Section 2204), as 
well as all misdemeanors such as simple assault (22 D.C. Code Section 
504), petty larceny (22 D.C. Code Section 2202), taking property without 
right (22 D.C. Code Section 1211), attempted housebreaking (22 D.C. Code 
Section 103), destroying private property (22 D. C. Code Section 3112), 
fornication (22 D.C. Code Section 1002), adultery (22 D.C. Code Section 
301), etc. do not carry minimum mandatory sentences, Indeed, no imis- 


demeanor to appellants’ knowledge carries a minimum mandatory sentence, 
26. 


and, generally, neither do the lesser felonies. Yet it seems absurd that, 


on the one hand, persons convicted of the more serious crimes automatically 


26/ There is attached hereto as Appendix A a list of the standard 
offenses in the District of Columbia indicating which do and do 
not carry minimum mandatory sentences. 
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receive credit for time spent in custody prior to sentencing for want of 
bail money, while persons convicted of simple misdemeanors may have 
such credit arbitrarily denied and thus spend more time in confinement 
than is warranted by the statutory punishment for their offense. 
The arbitrary and capricious nature of this distinction has already 


been recognized by Congress. In 1965 the Senate passed Senate Bill No. 


1357 which would amend the present 18 U.S.C. Section 3568 by providing 


that the Aisiraay General "shall give any/person ¢ commnstet of an offense 


in any Court of the United States/ credit towards ‘service » of his sentence 


ioe any days spent in custody in connection with the offense for which 
sentence was imposed."’ The clearly stated legislative purpose of the 
Senate Bill (which is now being considered in the House) was to eliminate 
any distiction insofar as crediting is concerned between persons who commit 
crimes with minimum mandatory sentences and those who do not. It is 
pertinent to note that the Senate Bill was praised in this regard by virtually 
every person who appeared before Congress in the hearings held on $.1357, 
and no one testified against ees the Department of Justice speci- 


27/ 
fically endorsed it. Moreover, Chief Judge Bazelon indicated in 


See Hearings before the Committee on Constitutional Rights and the 
SubCommittee on Improvements in Judicial Machinery and Committee 
on the Judiciary, United States Senate, 89th Cong. Ist Sess. (Hearings 
held June 15, 16, 17, 1965) 


Id at p. 24. 
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his concurring opinion in Short v. United States that the distinction was 
“eRe ears appears no rational reason why a person who commits 
a lesser offense runs the risk of serving more than the maximum sentence 
because of pre-trial imprisonment for want of bail whereas under 18 U.S.C. 
Section 3568 a person committing a crime which carries a minimum man- 
datory sentence does not run that risk. There is certainly no rational 
reason arising out of the nature of the crimes in the two classes which 
would warrant that result. 

Appellants are not here urging that 18 U.S.C. Section 3568 is 
unconstitutional on its face or, indeed, is unconstitutional! at all. As 
this Court pointed out in its Supplemental Opinion in Short. es 


passed that section for the purpose of insuring that credit would be given 


even where there was a statutory minimum. The legislative history of 


the statute makes it clear that Congress believed that a sentencing judge 


might not feel free to give such credit where Congress had required a 
= ————_—$__—$__ 


specific minimum sentence, and therefore Section 3568 was passed to 
ee 30/ 


make certain that-the-eredit; ss, would be given. _ In essence, 


Section 3568 was a liberating statute removing from the District Court*s 


See 120 U.S. App. D. C. at p. 169, note 10, 344 F.2d at p.554, 
note 10. 


120 U.S. ‘App. D. C. 172, 173, 344 F.2d 557, 558. 


See H.R. Rep. 2058, 86th Cong. 2d Sess., 1960 U.S. Congressional 
and Administrative News, p.3288. 
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what might appear to be a limitation on crediting. The statute in no way 
indicated that credit should be given only where a minimum mandatory 
sentence exists, and the legislative history of the section indicates that 
Congress assumed that'credit was more or less automatically given in the 
case of non-mimimum mandatory sentences. 


The fact that Section 3568, however, is constitutional does not 


/ mean that the District Court's refusal here was also constitutional. In 


this respect, Griffin v. Dlinois is again pertinent. As noted above, in 
Griffin the Illinois Legislature had passed a statute giving free transcripts 
to persons raising constitutional questions, although the statute did not aid 
persons raising non-constitutional objections. In reversing the Dlinois 
courts' refusal to grant a transcript to an indigent appellant, the Supreme 
Court did not hold that the Illinois statute granting the transcript in consti- 
tutional cases was itself unconstitutional legislation. Congress did not 
strike down the legislation as such for the simple reason that the inequity 
in Griffin did not result from the statute, but rather from the refusal of 
the Illinois State Courts to order transcripts in cases not covered by statute. 
Simply stated, the error did not lie with the Legislature but rather with the 
Judiciary. Similarly, the constitutional deprivation occurring here cannot 
be attributed to Section 3568 for that Section was not invoked by the Dis- 
trict Court in its actions, nor does it speak to the situation involved here. 


The error made by the District Court in the instant case was in failing to 


3722 


credit appellants with their pre-sentence time, and, thus, placing persons 
who commit offenses without minimum mandatory sentences in a better 
position than persons who commit offenses with minimum mandatory sen- 
tences, without any logical or rational reason for so doing. The fact that 
Congress has not yet passed a statute equalizing the two classes does not 
give the District Court the power to invoke such an arbitrary distinction 
between them. Appellants! rights to be treated equally with persons simi- 
larly situated arises from the Fifth Amendment and does not need statutory 
authority for the effectuation of that right. There can be no valid consti- 
tutional reason why persons who commit crimes carrying minimum man- 
datory sentences will be protected from the possibility of serving more 
than the maximum sentence because of lack of bail money, while that 


same protection is withheld from appellants here. 


Cc. Due Process Requires Credit Since, Under The Circumstances, 
The Amount Required For Bail Was "Excessive"! 


The above discussion has assumed, arguendo, that the amount set 


as bail was within constitutional limits, although the District Court's re- 


fusal to credit the time resulted in a denial of appellants’ right to equal 
protection of the laws. Appellants contend, however, in this portion of 
the brief, that there is another constitutional reason why the sentence 
must be credited, and this is because, under the circumstances, the 


amount set as bail was excessive. 


The Supreme Court has pointed out in Yates v. United States, 
356 U.S. 363 (1958), that imprisonment due to excessive bail is to be 
deemed in satisfaction of the sentence ultimately imposed. In Yates the 
Supreme Court had held that the accused had been imprisoned for seven 


— 


months due to an unconstitutionally excessive bail demand. The Supreme 


Court also held that the sentence imposed upon the defendant (one year) 


was excessive.aed reduced that sentence to seven months. Mast important, 


however, the Court then credited the time served already due to excess 
bail (i. e., seven months) against the sentence which it held to be required, 
and ordered the defendant set free, holding that the imprisonment due to 
excessive bail "is to be deemed in satisfaction of***" the sentence ulti- 
mately imposed (356 U.S. at 367). Therefore, under the Yates holding, 

if the amount of bail in the instant case is "excessive," then appellants 
must have their sentences credited to the amount of the pre-sentence 
custody. 

Under the circumstances of the instant case itis clear that the 
bail here set was excessive!’ in any meaningful sense of the word, parti- 
cularly because there is no indication whatsoever in the record that the 
Commissioners setting bail made appropriate inquiry into whether the 
bail had been set at the lowest possible figure which would insure the 


presence of the appellants. 


- 39- 


The Supreme Court has pointed out in Stack v. Boyle, 342 U.S.1, 


that the function of bail is only to insure the presence of the defendant at 


trial and that it will be deemed constitutionally excessive if itis "set at 

a figure higher than an amount reasonably calculated to fulfill*¥** the pur- 
pose of assuring the presence of the defendant. "' (342 U.S. at 5.). In the 
case of indigent defendants, it has been recognized by Mr. Justice Douglas 
(sitting as a Circuit Justice) that an additional constitutional problem is 
presented since any substantial bail demand of an indigent may a priori 

be excessive since an indigent by definition cannot make bail in any amount. 
Although the troublesome question of indigency vis-a-vis excessive bail 
has not yet been resolved, and no court has yet stated that bail constitu- 
tionally cannot be asked of an indigent, nevertheless, the Court in Stack v. 
Boyle, supra, recognized that the fixing of bail for a particular individual 
must be based upon standards relevant to the purpose of assuring the 
presence of that defendant, and that the standards to be applied in each 
case are those expressed by Rule 46(c) of the Federal Rules of Criminal 
Procedure. Further, as Mr. Justice Douglas indicated in Bandy v. United 
States, 81S.Ct. 197, and as Chief Judge Bazelon indicated in his con- 
curring opinion in Short v. United States an Commissioners setting 


bail for persons who are obviously indigent (such as appellants here)must 


1/ 120 U.S. App. D.C. 165, 169-171, 344 £.2d 550, 554-556 (1965). 


be particularly meticulous in examining alternative possibilities to bail 
since, otherwise, serious problems of equal administration of the law exist. 
The record in this case does not indicate that any of the Com- 
missioners setting bail for any of appellants made investigation into alter- 
native bail possibilities, or carefully considered all of the factors set out 
in Rule 46(c) of the Federal Rules of Criminal Procedure. Rule 46(c) 
states that the bail amount must be set with due regard to "the nature and 
circumstances of the offense charged, the weight of the evidence against 
him, the financial ability of the defendant to give bail and the character of 
the defendant.'' If the Commissioners found, as they must have in this 
case, that appellants were financially unable to provide bond in the amount 
set, then the Commissioners were constitutionally required to seek out 
and consider alternative possibilities such as freedom on personal recog- 
nizance, see ae is no indication in this record that any such con- 
sideration was given to any of the appellants here. On the contrary, it 
appears that the bail set was the standard amount of bail used for cases of 
the nature here we ent a in the case of Stapf it appears that the bail 


figure used was simply the figure recommended by the Assistant U.S. 


Attorney presenting the case to the Commissioners. There is no indication 


32/ See Bandy v. United States, supra; Short v. United States, supra, 
(concurring opinion of Judge Bazelon). 


33/ See note 21, supra. 


that the amount here was fashioned to the particular individuals involved, 
or that the Commissioners took the appellants' indigency into account in 
setting the bail figure. 

Having failed to make the required inquiry, it must be con- 
cluded that under the circumstances the amount set was "excessive," 
and under the Yates holding, the time spent in custody as a result of the 
excessive bail requirement must be credited to each of the appellants. 

I. 


This Court Should Reverse The District Court's Refusal 


To Credit Because (a) The Refusal Was An Abuse 


Of Discretion And (b) Even If It Was Not An Abuse 
Of Discretion, This Court Should Reverse In The 


Exercise Of Its Supervisory Power Over The 
Administration Of Justice In The 


Lower Federal Courts. 
Appellants have attempted to demonstrate above that the refusal to 
credit resulted in a denial of their constitutional rights. However, even 
if it should be held that none of appellants’ constitutional rights were 


violated, nevertheless, this Court should reverse the lower court's deci- 


sion because that decision represented an abuse of discretion. Although 


the general rule is that appellate courts will not review the exercise 


of the District Court's decision in sentencing matters, it is clear that 


err eses=—SO 
this Court will review to determine whether that discretion has been 


_ LL LLL Leet 
properly exercised, and will reverse where an abuse is present. Leach v. 
_ - — <a SE eases 


United States, 118 U.S. App. D.C. 197, 334 F.2d 945 (1964). Moreover, 


it is also clear that the Court of Appeals can and should reverse a lower 

court in sentencing matters where the District Court has gravely erred 

and where the appellate court must exercise its general supervisory power 
34/ 

so that justice may be done. 

Appellants have already pointed out that the District Court's 
action has created an arbitrary and illogical discrimination against the 
poor and in favor of the wealthy. In addition, the District Court's actions 
have created or, at the very least, perpetuated an illogical and arbitrary 
distinction between persons who commit crimes carrying minimum man- 
datory sentences and those who commit crimes which do not carry minimum 
mandatory sentences, a distinction which has no basis in logic, common 
sense, or reason. These facts will not be repeated here, although appel- 
lants contend that they alone would demonstrate the abuse of discretion 
which has resulted. There are other reasons, however, why the action 
of the District Court cannot be sustained. 

Perhaps the most striking error contained in the District Court's 


opinion is that essentially it refuses to recognize that the time which 


34/ See United States v. Wiley, 278 F.2d 500, (7th Cir. 1960). In 
Wiley,the District Court had singled out one defendant and gave him 
a heavier sentence than his co-defendants, apparently on the grounds 
that he did not plead guilty while his co-defendants did. The Seventh 
Circuit held that the District Court's action was improper and that 
it "would not hesitate to correct the disparity¥**in the exercise of 
its supervisory control of the District Court,"See also Note, 
Appellate Review of Sentencing Procedure, 74 Yale L. J. 379. 
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. appellants spent in custody was, in fact, a real and tangible punishment, x 
is little different than custody after sentence would be. Ina very real 


sense the problem is analogous to one often faced by the courts when a 
conviction is reversed on appeal and the defendant is ultimately convicted 
after a second trial. The question then arises whether the time spent in 
jail by the defendant until his successful appeal should be credited against 
the sentence which he receives after his second conviction. It has been 
argued that no credit is required because the first sentence was void and, 
therefore, the time in prison did not represent service of a "sentence. a 


This argument, however, was explicitly and correctly rejected by this 


a a ae 


Court in King v. United States, 69 App. D. C. 10, 12-13, 98 F. 2d 291, 


aa ET aI a rae Pe ERE BAGH | VE GRE PE 
293-94 (1938) where the Court likened the argument to one in "the vein of 


eee 


The Mikado." 

a "ae ee Rognition in King that courts cannot blithely ignore time 
spent in prison as if it did not exist was reiterated and applied in Short v. 
United States, aa ae the Court held that on re-sentence for the 
same offense, a defendant's new sentence may not be such that his total 
time served in prison exceeds the maximum statutory punishment for the 
offense. Indeed, the spirit of King was taken even further by the Court's 
Supplemental Opinion in Short. In Short an accused was arrested, con- 


victed, and sentenced to concurrent sentences for two crimes, one which 


carried a minimum mandatory sentence and one which did not carry a 


34a/ 120 U. S. App. D.C, 165, 344 F.2d. 550 (1965) 


minimum mandatory sentence. This Court ultimately reversed both con- 
victions, and on the remand the accused pleaded guilty to and was sentenced 
under the offense which did not carry a minimum mandatory sentence; the 
charge carrying the mininram mandatory sentence was dis:nissed, There- 
fore, the accused was not serving a sentence'imposed" for a crime which 
carried a minimum mandatory sentence so that the strict wording of Section 
3568 did not apply. Nevertheless, this Court allowed credit for the time 
which the accused spent‘in jail prior to his first conviction for want of bail 
on the ground that the pre-sentence custody originally related to both 
offenses (i.e., the minimum mandatory and the non-minimum mandatory 
offense) and to separate this pre-sentence custody would be akin to "'sepa- 
rating the inseparable."' Equally important, the Court pointed to the fact 


that its conclusion was consistent with the spirit and purpose of Section 


3568, which strongly supports the intention that time spent in custody for 


want of bail should not be ignored as if it did not exist. At the very least, 
the Short opinion suggests that credit for bail, even in cases involving non- 
minimum mandatory sentences, should not be denied absent extraordinary 
circumstances. 

The necessity for credit is also indicated by United States v. 
O'Brien , 273 F.2d 495 (3d Cir. 1959). In O'Brien a defendant had been 
convicted by the Federal courts in Nevada and sentenced to a 5 year parole 


term, Thereafter he had been sentenced to a prison term for another 


ay ae 


offense by a Federal court in Texas. After serving two and one-half years 
of the Texas sentence he was freed on bond pending appeal of his Texas 
conviction. His parole on the Nevada sentence was completed September 3, 
1957. However, his parole officer mistakenly told him to ccrtinue to re- 
port until October 23, 1957 and the defendant did so, with the result that 

he reported one month and twenty days longer than required on the Nevada 
sentence. The question was raised as to whether the defendant was en- 
titled to credit against his Texas sentence the one month and twenty days 
which he had been improperly told to report to the Nevada parole officer. 
The Third Circuit held that such credit was required on the grounds that 


“where an individual's liberty is restrained by the act of an officer of the 


| 
} 
\ 
} 
| 
{ 
if 
' 


United States having authority to exercise restraint, such individual is 
entitled to credit for the period of that restraint towards service of his | 
sentence" (273 F.2d at 498). If in O'Brien a convicted felon must be 
credited for a post-sentence period in which the only restraint upon him 

is to report once a week to a parole officer, a fortiori the months spent 
prior to sentence in actual prison for lack of bail should be credited 

against the appellants' sentence here, particularly when the appellants 

were presumed innocent during the pre-sentence period. There can be 

no question that if the United States Marshal had illegally and improperly 
held appellants in prison during the pre-sentence period, they would be 


entitled to have that period of time credited towards any sentence which 


might be imposed upon them. There is no reason to come to a different 
result. when the only reason for the appellants’ incarceration here was that 
they did not have sufficient funds to purchase their freedon.. 

The necessity of credit is also indicated by the t .ct that, as in- 


dicated above, Congress is now moving towards enacting into positive law 


~ —_— 


a bill which would automatically entitle persons to time spentin custody _ 


for any reason (not only for lack of bail) in connection with a crime for 
—_—— ase er ee ES 


-whith they are later sentenced, an obvious recognition that time spent in 


¢ustody should not be ignored, but should be recognised for the punishment 
and detriment that it in reality represents. Indeed, in the Senate hearings 
held on the legislation (which has now passed the Senate), there was testi- 
mony that in fact most lower Federal courts give credit in cases such as 
here as a matter of course, and it is unusual for credit to be denied. Thus, 
the Honorable J. Braxton Craven, Jr., Chief Judge, United States District | 


Court, Morgantown, North Carolina, stated: 
\ 
There can surely be no good reason why time spent in jail 
awaiting trial should not be credited toward service of a sub- | | 
sequent sentence. Almost all judges Ihave ever know make | | 
such allowance and fail to do so only by inadvertence. The | 


general practice ought to have the sanction of law. 36/ 


See, e.g., Yates v. United States, supra, where the imprisonment 
was illegal since excess of bail was required. 


Hearings Held June 15,16, and 17,1965 Before The Subcommittee On 
Constitutional Rights And The Subcommittee On Improvements In 
Judicial Machinery Of The Committee On The Judiciary, United States 
Senate, Eighty-Ninth Congress, First Session, at p. 152. 
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Similarly, Senator Ervin, Chairman of the Subcommittee considering the 
legislation, stated:"If the man has been detained awaiting trial for a sub- 
stantial period of time, I think most judges take that into consideration in 
fixing weaptecaiee a belief which was supported by the Report of the 
Committee on the Criminal Court of the Association of the Bar of the City 


38/ 
of New York. 


Thus, the District Court's action here represents what appears 
to be a deviation from the practice of most lower court judges, the reasons 


for which were not explained in any manner. None of the District Court 


judges saw fit to explain why credit was denied and why these appellants 
will in fact be fo~ced to "serve" a sentence longer than their statutory 


minimum. In these circumstances the Supreme Court's holding in Stack v. 


Boyle, 342 U.S. 1 (1951) is pertinent. In Stack the lower court set a bail 


sum higher than that usually imposed for offenses with like penalties. The 
Supreme Court held that such action could not be sustained without a factual 


a taht esa he Ea 
showing as to why the lower court deviated from accepted procedure, so 


LLL LLL LLL CL 
that the Supreme Court would be able to determine whether the defendants' 
constitutional rights were violated. In the instant case the District Court 
has failed to explain why it deviated from what would appear to be the appro- 


priate and usual procedure, so that this Court cannot in fact determine 


whether the court properly exercised its discretion or abused it. 


37/ Id at 146. 


38/ Id at 321. 


In sum, the District Court's action: 


(a) Has raised serious constitutional problems con- 
cerning equal protection of the laws and due 
process of law; 


Has resulted in an arbitrary and capricious dis- 
tinction between persons who commit? offer.. es 
carrying minimum mandatory sentenc2s and those 
that do not, a distinction which has no basis in 
logic, reason,or common sense; 


Flies in the face of the spirit of 18 U.S.C. 
Section 3568, and the spirit of the now pending 
legislation which would accord appellants the 
relief which they seek; 


Has resulted in a de facto ignoring of the fact 

that each of these appellants was in custody for 

a three to five month period in the same way as 
they would have been had they been convicted, a 
feat which is certainly "in the vein of The Mikado;" 
and 


The District Court's action is nowhere supported 
by even an attempted defense of a position which, 


on its face, appears to be unjust and inequitable. 


Under these circumstances this Court should not allow the District Court's 


action to stand, and should reverse it either on the ground that it repre- 


sents an abuse of discretion or on the ground that its supervisory power 
over the lower Federal courts requires reversal. Itis fair and just for 
this Court to hold that persons who spend time in custody for lack of bail 
must be credited with that time against the sentence ultimately imposed 
and, at the very least, that persons need not spend more time in prison 
than the maximum permitted by law merely on the grounds that they could 


not afford to raise a bail bond. 


Hl. Relief Prayed 


WHEREFORE, in view of the above, it is respectfully requested 
that this Court reverse the holding of the District Court in each of appellants! 
cases, and remand to the District Court with instruction to the District 
Court that it reduce the sentence imposed by the amount of time spent by 
each appellant between the time of his arrest and the date of his sentence, 
or for such other relief as this Court deems just and proper. 


Respectfully submitted 


MARTIN J. GAYNES 

317 Cafritz Building 

Washington, D. C. 20006 
Court Appointed Attorney 
for Appellants 


Appendix A 


LESSER INCLUDED OFFENSES FOR STANDARD CRIMES 
IN THE DISTRICT OF COLUMBIA 


CODE PROVISION 
D.C. Code 22-502 


Simple Assault 22-504 
Threats 22-507 
Carrying Dangerous 
Weapon 22-3204 
Possession of 
Frohibited Weapon 22-3214(a) 
22-3214(b) 


CARNAL KNOWLEDGE 22-2801 


Assault W/Intent 22-501 

Attempt 22-103 

Adultery 22-301 

Pornication 22-1002 

Yndecent Act 22-1112 (b) 

Indecent Liberties 22-3501(a) 10 yrs. 
22-3501 (b) 5 yrs. 


EMBEZZLEMENT 22-1202 10 yrs. 
Petit Larceny 22-2202 
Larceny After Trust 22-2203 1-10 yrs. 
Taking Property 

Without Right 22-1211 
FALSE PRETENSES ($100 or more) 22-1301 1-3 yrs. 


False Pretenses (Less than $100) 22-1301 
Attempt 22-103 


FORGERY 22-1401 1-10 yrs. 


False Pretenses 22-1301 1-3 yrs. 1 yr. 
($100 or (Less 
more) than: $100) 


HOUSEBREAKING 22-2801 5 yrs. 


Attempt 22-103 1 yr. 
Unlawful Entry 22-3102 6 mos. 
Destroying Private 

Property 22-3112 6 mos. 
Grand Larceny 22-2201 
Petit Larceny 22-2202 1 yr. 


OFFENSE CODE PROVISION 
LARCENY, GRAND ($100 or more) DCC 22-2201 


Attempt 22103 
Petit Larceny 2242202 
Taking Property 

Without Right 22-1211 
Receiving Stolen 

Property 22-2205 


LARCENY AFTER TRUST 


‘($100 or more) 


Larceny After Trust 

(Less than $100) 
Attempt 22-103 
Taking Pr 

Without Right 22-1211 


MANSLAUGHTER 22-2405 


Assault With 

Dangerous Weapon 22-502 
Simple Assault 22-504 
Attempt 22-103 
Negligent Homicide 40-606 


MILLER ACT 
(Indecent Liberties) 223501(a) 10 yrs. 


Enticing or Alluring 22-3501(b) 5 yrs. 
Simple Assault 22-504 
Indecent Act 22-1112 (b) 


MURDER, FIRST DEGREE 22-2402 Death 


22-2403 20 yrs.-lifel 
22-2404 15 yrs. 
Assault With Intent 
To Kill 22-501 15 yrs, 
Assault With 
Dangerous Weapon 22-502 10 yrs. 
Simple Assault 22-504 
Attempt 22-103 


NARCOTICS 


First Offense 21 U.S.C, 174 
Second or 
Subsequent Off. 21 U.S.C. 174 


First Offense 26 U.S.C. 4704(a) 
Second Offense 26 U.S.C. 4704(a) 
Third or 

Subsequent Off, 26 U.S.C. 4704(a) 


a2 


OFFENSE CODE PROVISION 
NARCOTICS (Cont.) 


First Offense 26 U.S.C, 4705(a) 
Second or Subsequent 26 U.S.C. 4705(a) 


First Offense D.C. Code 33-402 
Second or 

Subsequent 33-402 
Vagrancy 33-416 (a) 


RAPE 22-2801 
Assault With Intent 

To Commit Rape 22-501 
Attempt 22-103 
Adultery 22-301 
Fornication 22-1002 
Indecent Act 22-2112(a) 
Seduction 22-3001 
Simple Assault 22-504 


RECEIVING STOLEN PROPERTY 
($100 or more) 22-2205 


Receiving Stolen Property 

(Less than $100) 22-2205 
Attempt 22-103 
Petit Larceny 22-2202 


ROBBERY 22-2901 6 mos.-15 yrs. 


Attempt 22-2902 3 yrs. 
Assault With Intent 

To Rob 22-501 15 yrs. 
Simple Assault 22-504 
Petit Larceny 22-2202 
Carrying Dangerous 

Weapon 22-3204 
Possession of 

Prohibited Weapon 22-3214 


UNAUTHORIZED USE OF 
VEBICLE 22-2206 


Attempt 22-103 
Teking Property 
Without Right 


The imposition of a mandatory minimum sentence is required and credit will 
be given for time spent in jail for want of bail. 18 U.S.C, 83568 


ee ae 


APPENDIX B 


Fifth Amendment: 


No person shall *** be subject for the same 
offence to be twice put in jeopardy of life or 
limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be 
deprived of life, liberty, or property, with- 
out due process of law; ***, 


Eighth Amendment: 


Excessive bail shall not be required, nor ex- 
cessive fines imposed, nor cruel and unusual 
punishments inflicted. 


18 U.S, C. 3568: 


The sentence of imprisonment of any person 
convicted of an offense in a court of the United 
States shall commence to run from the date 
on which such person is received at the peni- 
tentiary, reformatory, or jail for service 

of said sentence: Provided, That the Attorney 
General shall give any such person credit 
toward service of his sentence for any days 
spent in custody prior to the imposition of 
sentence by the sentencing court for want of 
bail set for the offense under which sentence 
was imposed where the statute requires the 
imposition of a minimum mandatory sentence. 


18 U. S. C, 2312 


Whoever transports in interstate or foreign 
commerce a motor vehicle or aircraft, knowing 
the same to have been stolen, shall be fined 

not more than $5,000 or imprisoned not more 
than five years, or both. 


22 D. C. Code 103 


22 D.C. Code 501 


22 D.C, Code 502 


22 D.C. Code 2204 


Whoever shall attempt to commit any crime, 
which attempt is not otherwise made punishable 
by this title, shall be punished by a fine not 
exceeding one thousand dollars or by imprison- 
ment for not more than one year, or both, 


Every person convicted of any assault with 
intent to kill or to commit rape, or to commit 
robbery, or mingling poison with food, drink, 
or medicine with intent to kill, or wilfully 
poisoning any well, spring, or cistern of 
water, shall be sentenced to imprisonment 
for not more than fifteen years. 


Every person convicted of an assault with 
intent to commit mayhem, or of an assault 
with a dangerous weapon, shall be sentenced 
to imprisonment for not more than ten years, 


Any person who, without the consent of the 
owner, shall take, use, operate, or remove, or 
cause to be taken, used, operated, or removed 
from a garage, stable, or other building, or 
from any place or locality on a public or 
private highway, park, parkway, street, lot, 
field, inclosure, or space, an automobile or 
motor vehicle, and operate or drive or cause 
the same to be operated or driven for his own 
profit, use, or purpose shall be punished by a 
fine not exceeding one thousand dollars or im- 
prisonment not excee.ling five years, or both 
such fine and imprisoiment, 
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QUESTION PRESENTED 


In the opinion of the appellee, the following question is 
presented : 

Are the appellants entitled to credit against their maxi- 
mum sentences for the time they spent in pre-sentence 
confinement? 


Counterstatement of the case 

William Hollingsworth 

Lester Kerr..... 

Edward W. Stapf.. 
Constitutional provisions, statutes and rules involved 
Summary of argument and argument 


The appellants are not entitled to credit against their 
maximum sentences for the time they spent in pre- 
sentence confinement 


Conclusion 
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No. 19,976 (Cr. No. 726-65) 
WILLIAM HOLLINGSWORTH, APPELLANT 


Ce 
UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


(1) 


2 
COUNTERSTATEMENT OF THE CASE 


For their failure to post bond in the amounts required 
by the committing magistrates before whom they appeared, 
these appellants were held in custody from the time of ar- 
rest until sentencing. Both Stapf and Hollingsworth were 
detained in the absence of a $1000 bond after their ar- 
rests for interstate transportation of stolen motor vehicles. 
Bail for Kerr was also set at $1000 subsequent to his 
arrest for assault with intent to commit robbery. Because 
none of the appellants moved for a reduction of bond or 
for release on personal recognizance, and each entered a 
plea of guilty, the record does not reflect the nature and 
circumstances of the offenses charged. Nor is there evi- 
dence of record pertaining to the character and financial 
ability of the three during their pre-sentence custody.’ 
This paucity of relevant information notwithstanding, ap- 
pellants allege that they were indigent at the time of ar- 
rest and that the committing magistrate acted unreason- 
ably in setting a $1000 bond (requiring an $80 premium ) 
in each instance. Sometimes relying upon their alleged in- 
digency, sometimes upon the purportedly arbitrary action 
of a magistrate, the appellants raise five arguments in 
support of their position that time spent in pre-sentence 
detention must be credited against the sentence ultimately 
imposed, Stapf and Kerr prosecute this appeal from the 
denial of their motions under Rule 35 to have their re- 
spective sentences declared illegal. Hollingsworth appeals 
from the denial of his Rule 35 motion for a reduction of 
sentence which, unlike the others, was made within sixty 
days after the imposition of sentence.’ 


1 The criteria set out above are prescribed by Rule 46, F.R.Crim. 
P., in determining what constitutes a reasonable bond to insure an 
accused’s presence at trial. 


2 Rule 35, F.R. Crim. P. provides: 


The court may correct an illegal sentence at any time. The 
court may reduce a sentence within 60 days after the sentence 
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William Hollingsworth 


On October 12, 1964 a warrant for appellant Hollings- 
worth, charging him with the unauthorized use of a motor 
vehicle since October 9, was issued by the United States 
Commissioner in Washington. On May 11, 1965 he was 
arrested at the Baltimore City Jail after serving seven 
months for violation of that city’s traffic regulations. Hol- 
lingsworth was presented to the United States Commis- 
sioner at Baltimore where he waived his right to a pre 
liminary hearing and where bond was set in the amount 
of $2000. Later in the day he appeared before the 
Commissioner in Washington. The Government recom- 
mended $2000 as a reasonable bond to insure his presence 
at trial but that sum was rejected after representations 
were made to the effect that Hollingsworth had previously 
lived with his family in the District and had some hopes 
of regaining employment here. The Commissioner there- 
upon reduced the amount of bail necessary to effect his 
release to $1000. 

On July 6, 1965 a grand jury returned its indictment 
charging Hollingsworth with unauthorized use of a motor 
vehicle in violation of the District of Columbia Code and 
interstate transportation of a stolen motor vehicle in 
violation of the United States Code." Counsel was ap- 
pointed and on July 16 a motion to dismiss the 
indictment for lack of a speedy trial was filed. One 
week later this motion was denied by the court as was 
counsel’s request for a preliminary hearing. A motion to 
inspect the grand jury’s minutes was filed on August 20. 
Before receiving a ruling, however, Hollingsworth entered 


is imposed, or within 60 days after receipt by the court of a 
mandate issued upon affirmance of the judgment or dismissal of 
the appeal, or within 60 days after receipt of an order of the 
Supreme Court denying an application for a writ of certiorari. 


3 See 22 D.C. Code § 2204 (1961) ; 18 U.S.C. § 2312 (1959). Neither 
offense carries a minimum mandatory sentence which would, upon 
conviction, entitle the person involved to credit for the time he had 
spent in pre-sentence custody. 18 U.S.C.A. § 3568 (Supp. 1965). 
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a plea of guilty on September 9 to attempted unauthor- 
ized use of a motor vehicle, a misdemeanor carrying a 
maximum sentence of one year. 22 D.C. Code § 103 
(1961). The case was referred to the Probation Office 
for a pre-sentence report and the appellant was returned 
to the District of Columbia Jail where he had been since 
May 11. On October 15, 1964 he received a maximum 
sentence of one year. 

During the five months between his arrest and sentence, 
Hollingsworth did not move the court for a reduction in 
bond. On October 22, 1965, however, he did ask for a 
reduction of sentence by an amount equal to the time he 
had spent in pre-sentence custody. This appeal is taken 
from the district court’s denial of that motion. 


Lester Kerr 


Police arrested the appellant Kerr and a co-defendant 
on March 6, 1964 for assault with intent to commit rob- 
bery. Counsel from the Legal Aid Agency represented 


him at a preliminary hearing in the Court of General 
Sessions on March 10. Kerr was held for action of the 
grand jury and bail was set at $1000 while his co- 
defendant’s bond was left at $2500. 

On April 13, 1964 a grand jury returned its two count 
indictment charging Kerr with assault with intent to 
commit robbery and assault with a dangerous weapon.’ 
He appeared with counsel at arraignment on April 17 
when he entered a plea of not guilty. Motions for a tran- 
seript of the preliminary hearing and for a continuance 
were forthcoming but on May 28 Kerr entered a plea of 
guilty to attempted robbery, a felony carrying a maxi- 
mum sentence of three years.’ The case was referred to 


4 The statute carries no minimum mandatory sentence. 


322 D.C. Code §§501, 502 (1961). Neither statute prescribes a 
minimum mandatory sentence. 


¢ There is no minimum mandatory sentence for attempted rob- 
bery. 22 D.C. Code § 2902 (1961). 
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the Probation Office and the appellant was returned to 
custody in the District of Columbia Jail where he had re- 
mained since March 6. On June 16, 1964 he received a 
maximum sentence of three years. 

Approximately two weeks later Kerr wrote a letter to 
the court below and requested a reduction in sentence, at 
least to the extent of three and one-half months which 
represented the length of his pre-sentence custody for 
failure to post bond. He took no appeal from the denial 
of this motion on August 18. Two further motions for 
credit were denied before the close of 1964. On Septem- 
ber 21, 1965 appellant Kerr moved under Rule 35 for a 
correction of sentence, terming it illegal insofar as the 
time he might serve in custody from arrest to the expira- 
tion of the maximum term imposed could exceed three 
years.’ That motion too was denied, but Kerr noted a 
timely appeal and brings the question to this Court. 


Edward W. Stapf 


Appellant Stapf appeared before the United States Com- 
missioner on May 24, 1962. He waived his right to a 
preliminary hearing on a charge of transporting a stolen 
motor vehicle in interstate commerce and bail was set in 
the amount of $1000 as recommended by the Govern- 
ment.’ Subsequently, a grand jury indicted Stapf for 
transporting stolen motor vehicles on two separate occa- 
sions in violation of the United States Code.’ Stapf al- 
leged by affidavit of June 19 that he had no assets, that 
he had never worked, and that he did not intend to apply 
for bond. Counsel was appointed on June 20 and Stapf 


7 Kerr also termed his motion a proceeding under 28 U.S.C. § 2255 
(1959). 


8 Stapf’s home was in Baltimore, Maryland (Sentencing Tran- 
script of October 19, 1962, p. 5) and, according to his counsel, he 
had a prior criminal record at the time of his arrest on May 28, 
1962 (Transcript of May 4, 1964 hearing, p. 37). 


218 U.S.C. § 2312 (1959). This offense does not carry a minimum 
mandatory sentence, 
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was arraigned two days later. Although he asked for 
and received new counsel in August, this appellant—like 
Hollingsworth and Kerr—made no effort to obtain a re- 
duction in bond or secure his release on personal recog- 
nizance prior to trial. On September 12, 1962 he entered 
a plea of guilty to count one of the indictment. After 
referral to the Probation Office, the court imposed sen- 
tence on October 19, 1962, approximately five months 
after Stapf’s arrest on May 23. 

Stapf was evidently dissatisfied with his sentence under 
the Youth Corrections Act which does not require an un- 
conditional release until six years from the date of con- 
viction. See 18 U.S.C. §5017(¢c) (1959). Pointing out 
that the maximum penalty he could have been subjected to 
as an adult was only five years, with the right to a de 
duction of eight days per month for good behavior,” 
Stapf moved to have his sentence “adjusted.” After 
counsel had been appointed, the motion was consolidated 
for hearing with two other post conviction proceedings 
initiated by appellant pursuant to 28 U.S.C. § 2255 
(1959). On May 11, 1964 the court vacated Stapf’s 
sentence under the Youth Corrections Act and resentenced 
him to the maximum term of five years as an adult. 


20 18 U.S.C. § 4162 (1959). 


11 He also requested that the time he had spent in pre-sentence 
custody should be credited against the “adjusted” sentence. See 
“Motion to Adjust Sentence”, p. 2. 


12 The first § 2255 petition contained numerous allegations includ- 
ing one to the effect that he had been mentally incompetent to enter 
a plea of guilty on September 12, 1962, See Civil Action No. 2118-63. 
In his second petition Stapf moved to vacate the sentence and to 
withdraw his guilty plea because he had not understood that he 
could be sentenced under the Youth Corrections Act, See Civil 
Action No. 2998-63. After hearings on April 23, May 4 and May 11, 
1964 the court specifically found that Stapf was competent to enter 
a plea of guilty to the charge. See Finding of Fact No. 7 and Con- 
clusions of Law Nos, 1-3, filed May 25, 1964. Certiorari was denied 
on January 25, 1965 (Misc. No. 472) after this Court and the judge 
below had denied appellant Stapf the right to proceed on appeal 
without prepayment of costs (see Misc. 2347 of this Court, filed 
August 15, 1964). 


7 


Provision was specifically made for the newly imposed 
sentence to take effect as of October 19, 1962 so that Stapf 
would be credited with the time he had served under the 
first sentence.** 

Stapf moved for a reduction of his new sentence ap- 
proximately one week after it was imposed. He claimed 
that the new sentence was illegal insofar as it did not 
credit him with the time he spent in pre-sentence custody. 
When the court declined to reduce the sentence on June 5, 
1964, however, he did not appeal. Another motion to re- 
duce, based on the same ground, was denied on No- 
vember 18, and Stapf again declined to proceed on appeal. 
Fortified by this Court’s decision of February 28, 1965 in 
(Willie L.) Short v. United States, Stapf filed a “Motion 
for Correction and Modification or Reduction of Sentence” 
on March 19. After the District Court had refused to de- 
clare the sentence illegal and had denied Stapf leave to 
appeal in forma pauperis (April 26, 1965), this Court at 
first denied (September 8) but on reconsideration allowed 
the appeal (November 29). 


CONSTITUTIONAL PROVISIONS, STATUTES AND 
RULES INVOLVED 


The Fifth Amendment to the United States Constitu- 
tion provides in pertinent part: 


No person shall . . . be deprived of life, liberty or 
property, without due process of law... . 


The Eighth Amendment to the United States Constitu- 
tion provides in pertinent part: 


13 Counsel for appellant announced that the relief sought by the 
November 15, 1963 motion to “adjust sentence” had been granted 
(Transcript of May 11 hearing, p. 43). The defendant, however, 
expressed his belief that the sentence should run from the date of 
the plea rather than from the date of the imposition of sentence 
(Transcript of May 11 hearing, pp. 44-45). No reference to the 
November 15, 1963 request for credit for all pre-sentence detention 
was had during the hearings. 


14120 U.S. App. D.C, 165, 344 F.2d 550 (1965). 
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Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments in- 
flicted. 

Title 18, United States Code, Section 3568 provides: 


The sentence of imprisonment of any person con- 
victed of an offense in a court of the United States 
shall commence to run from the date on which such 
person is received at the penitentiary, reformatory, 
or jail for service of said sentence: Provided, That 
the Attorney General shall give any such person 
credit toward service of his sentence for any days 
spent in custody prior to the imposition of sentence 
by the sentencing court for want of bail set for the 
offense under which sentence was imposed where the 
statute requires the imposition of a minimum manda- 
tory sentence. 

If any such person shall be committed to a jail or 
other place of detention to await transportation to 
the place at which his sentence is to be served, his 
sentence shall commence to run from the date on 
which he is received at such jail or other place of 
detention. 

No sentence shall prescribe any other method of 
computing the term. 


Rule 46, Federal Rules of Criminal Procedure, provides 
in pertinent part: 


(a) Right to Bail 


A person arrested for an offense not punishable by 
death shall be admitted to bail.... 


* * * * 
(c) Amount. 


If the defendant is admitted to bail, the amount 
thereof shall be such as in the judgment of the com- 
missioner or court or judge or justice will insure the 
presence of the defendant, having regard to the re- 
turn and circumstances of the offense charged, the 
weight of the evidence against him, the financial 
ability of the defendant to give bail and the charac- 
ter of the defendant. 


9 
SUMMARY OF ARGUMENT AND ARGUMENT 


The appellants are not entitled to credit against their 
maximum sentences for the time they spent in pre- 
sentence confinement. 


The power to determine what sentence may be imposed 
for a violation of law in the District of Columbia, as well 
as the method of computing the authorized sentence, rests 
exclusively with Congress. E.g., Coffey v. Harlan County, 
204 U.S. 659, 664-665 (1907); Clune v. United States, 
159 U.S. 590, 595 (1895). Within these congressionally 
drawn limits, moreover, a trial court’s discretion to im- 
pose sentence is generally held unreviewable on appeal. 
E.g., Gore v. United States, 357 U.S. 386, 393 (1958) ; 
Blockburger v. United States, 284 U.S. 299, 305 (1982) ; 
Gurera v. United States, 40 F.2d 388 (8th Cir. 1980). 
In (Willie) Jones v. United States, 117 U.S. App. D.C. 
169, 327 F.2d 867 (1963), this Court endorsed the rule 
of non-review at 171-72, 327 F.2d at 869-70: 


It is clear beyond peradventure that this court had 
and has no control over a sentence which comports 
with the applicable statute, even though it be a death 
sentence: Nor may we reduce or modify a sentence or 
require a trial judge to do so.* 


In the absence of an allegation that the sentencing judge 
failed to exercise an informed discretion,” or that he was 


15 Although it appears settled that federal appellate courts will not 
review a sentence that is within statutory limits, proposals for a dif- 
ferent rule are not infrequently heard. See, e.g., United States v. 
Rosenberg, 195 F.2d 588, 604-07 (2d Cir.), cert. denied, 344 U.S. 
838 (1952) (Supreme Court could interpret 28 U.S.C. § 2106 to 
authorize review); Soboloff, The Sentence of the Court: Should 
There be Appellate Review?, 41 A.B.A.J. 13 (1955) ; Comment, 74 
Yale L.J. 379 (1964) (review of procedures followed by sentencing 
judge to insure a proper exercise of discretion). 


36 See Leach v. United States, 118 U.S. App. D.C. 197, 334 F.2d 
945 (1964); Peters v. United States, 118 U.S. App. D.C. 237, 307 
F.2d 193 (1962). Appellants argue that the courts below abused 
their discretion by imposing the maximum term, but they do not 
contend that the judges were inadequately informed as in Leach and 
Peters. See Brief for Appellants, pp. 41-48. 
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motivated by improper considerations,7 precedent would 
seem to call for the application of the rule of non-review. 
Not surprisingly, therefore, when the appellant in Epper- 
son v. Anderson asserted that he was entitled to credit 
for a period of pre-sentence incarceration, this Court re- 
jected his claim and left the matter entirely within the 
trial judge’s discretion.” Subsequently, in (Thomas) 
Williams v. United States the question of the legality 
of a maximum sentence after pre-sentence confinement 
for want of bail was raised. Noting that a sentence does 
not begin to run under 18 U.S.C. § 3568 until the person 
is received at the penal institution “for service of said 
sentence,” the Court declined to review the sentence and 
thereby affirmed its holding in Epperson that credit for 
pre-sentence custody may be withheld or awarded in the 
trial judge’s discretion. 

Two other circuits have considered the question of a 
person’s right to credit against his sentence for time spent 
in pre-sentence confinement. In Scott v. United States, 
326 F.2d 343 (8th Cir. 1964) the court had before it a 
motion under Rule 35 for correction of an illegal sentence 
insofar as it did not credit the movant with six months of 
pre-sentence incarceration. The court stated at 344: 


The offense was not one for which the statute pre- 
scribed 2 minimum mandatory sentence, and hence 
the situation was subject to the general provisions of 


17 United States v. Wiley, 278 F.2d 500 (7th Cir. 1960). 


18117 U.S. App D.C. 122, 326 F.2d 665 (1963). Epperson had 
spent fifty-two days in confinement between conviction and sen- 
tencing after the court declined to set bail following his plea of 
guilty. He received the maximum sentence of one year under 22 
D.C. Code § 3204, an offense not carrying a minimum mandatory 
sentence. This Court stated at 122, 326 F.2d at 666: 


An appellate court has, of course, a very limited function indeed 
when the contention before it is that the sentencing judge has 
abused his discretion in fixing the sentence within the conceded 
range of legislatively prescribed punishment. We have no oc- 
casion to interfere with the discretion exercised in this case. 


29 118 U.S. App. D.C. 255, 385 F.2d 290 (1964). 
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§ 3568 and not the proviso. Appellant, therefore, 
was without legal right to demand the relief sought 
in his motion, and no question of error or abuse of 
discretion can exist as a basis for an appeal. 


Furthermore, both before and after the 1960 amendment 
of 18 U.S.C. § 3568 to provide for credit in those cases in- 
volving offenses that carry minimum mandatory sen- 
tences, the Tenth Circuit held that a trial judge had 
unreviewable discretion to award or withhold pre-sentence 
credit if the offense is not punishable by a mandatory 
minimum. See Powers v. Taylor, 327 F.2d 498 (10th Cir. 
1964); Byers v. United States, 175 F.2d 654, 656 (10th 
Cir. 1949). 

The merit of the position taken by the Eighth and 
Tenth Circuits, as well as by this Court in Epperson and 
Williams, may be found in its adherence to the doctrine 
of non-review (appellants were sentenced within the ap- 
plicable statutory limits), its endorsement of the congres- 
sional responsibility for setting the formula for comput- 
ing the length of a sentence (18 U.S.C. § 3568 provides 
that a sentence shall only commence to run from the date 
on which any person convicted of an offense is received at 
the penitentiary for service of the sentence or is awaiting 
transportation to that place), and its refusal to flout the 
undoubted legislative intent to provide credit only in those 
cases where the offense carries a minimum mandatory 
sentence. 

Appellants rely on this Court’s opinion in (Willie L.) 
Short v. United States.® Short had been held in cus- 
tody from the day of his arrest until he was sentenced 
for robbery (mandatory minimum, 22 D.C. Code § 2901) 
and assault with intent to commit robbery (no mandatory 
minimum, 22 D.C. Code § 501). He had begun to serve 
the concurrent sentences imposed when both convictions 
were reversed on appeal. Subsequently, he pleaded guilty 
to attempted robbery (no mandatory minimum, 22 D.C. 
Code § 2902) and was sentenced to a maximum term of 


20120 U.S. App. D.C. 165, 344 F.2d 550 (1965). 
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three years imprisonment. Under the “special facts” of 
that case, a majority of the panel concluded that § 3568 
entitled Short to credit for his pre-sentence incarceration, 
apparently on the theory that once the robbery sentence 
was imposed credit for the earlier imprisonment somehow 
vested in Short and was to be applied to any later sen- 
tence incurred as a result of the same facts.2*  Question- 
able as the theory may be, it is nevertheless inapplicable 
to Stapf, Kerr and Hollingsworth who were never charged 
with, much less sentenced for, an offense punishable by a 
minimum mandatory sentence. No construction of 18 
U.S.C. § 3568, therefore, even colorably supports the claim 
for credit advanced on this appeal. 

One judge of the panel in the Short case~ suggested 
that a person convicted of an offense might be entitled to 
credit “for presentence imprisonment because he was de- 
nied his constitutional right to bail.” * Appellants allege, 
therefore, that the $1000 bond set in their individual 
cases was excessive and ask for a credit against their 
maximum sentences. Even if the record demonstrated 
that the committing magistrates had set bail in an exces- 
sive amount as proscribed by the Eighth Amendment, the 
appellee submits that the remedy would be by way of a 
motion to reduce during the period of illegal detention 
and not by way of a credit against the sentence ulti- 


21The majority was at first of the opinion that the attempted 
robbery was a lesser included offense of the original robbery charge. 
120 U.S. App. D.C. at 171, 344 F.2d at 556. Later, however, it 
appeared that the attempted robbery grew out of the original 
assault charge. 120 U.S. App. D.C. at 172, 344 F.2d at 557. Ina 
“Supplemental Opinion” the majority recognized this distinction but 
reached the same result by allowing the credit to vest in Short and 
appending the caveat, “we limit our decision to the special facts of 
this case.” 


22 120 U.S. App D.C. at 169, 344 F.2d at 554. 


23 Appellee notes that there is no constitutional right to bail; 
Rule 46(a), Fed. R. Crim. P., providing that all persons arrested 
for non-capital crimes shall be admitted to bail, is based on the 
Judiciary Act of 1789. See Stack v. Boyle, 342 U.S. 1, 4 (1951) ; see 
generally, Freed & Wald, Bail in the United States, 2-8 (1964). 
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mately imposed. In Stack v. Boyle, 342 US. 1 (1951), 
the Supreme Court stated: 


The proper procedure for challenging bail as un- 
lawfully fixed is by motion for reduction of bail and 
appeal to the Court of Appeals from an order deny- 
ing such motion. 


As noted hereinbefore, none of the appellants applied for 
a reduction in bond although each had counsel who made 
other motions to the court before a plea was finally en- 
tered. Due process of law would not seem to require 
more than the remedy announced in the Stack case. 

Appellants cite Yates v. United States, 356 US. 363 
(1958) for the proposition that an alternative remedy to 
a motion for reduction has been approved by the Supreme 
Court. After reversal of ten counts of contempt, the trial 
judge insisted on the imposition of a year’s sentence de- 
spite the fact that petitioner Yates had spent seven 
months in pre-sentence incarceration, partly due to exces- 
sive bail. The Court exercised its supervisory power over 
the administration of justice in the federal courts to re- 
duce the sentence to the time already served. Rather 
than establishing a credit for pre-sentence confinement as 
a result of excessive bail, however, it seems clear that the 
Court undertook to substitute its judgment of an appro- 
priate sentence for that of the trial judge’s. Subsequent- 
ly, in Brown v. United States, 359 U.S. 41, 52 (1959), the 
Court cited its Yates decision as authority for appellate 
review of sentencing in contempt cases where there is no 
statutory guideline for punishment. See also United 
States v. Rosenberg, 195 F.2d 583, 604-05 (2d Cir.), 
cert. denied, 344 U.S. 838 (1952); 72 Harv. L. Rev. 109 
(1958). 

Even if this Court found support in Yates for 
awarding credit to the appellants,“ their claim of 


24 To the extent that a claim for credit is merely the converse of a 
motion to reduce, Stapf and Kerr have not filed timely motions 
under Rule 35, Fed. R. Crim. P. Their relief is tied directly to the 
legality of their respective sentences. Therefore, the argument 
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excessive bail goes unsubstantiated in the record. The 
mere allegation of indigency contained in their motions 
for leave to proceed in forma pauperis need not be ac- 
cepted without more, see Pannell v. United States, 115 
U.S. App. D.C. 379, 380, 320 F.2d 698, 700 (1963) (con- 
curring opinion of Judge Wright), and Rule 46(c) pro- 
vides that, in addition to the financial ability of the ac- 
cused to pay, a committing magistrate may consider his 
character as well as the nature of the offense and the 
weight of the evidence as these factors may bear on a 
reasonable bail to insure the accused’s return for trial. 
Absent a showing that the amount of $1000 was unrea- 
sonable in the light of all these criteria, the appellants are 
not entitled to the credit they claim under their theory 
of the Yates decision. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court should be affirmed. 


Davip G. BREss, 
United States Attorney. 


FRANK Q. NEBEKER, 
CHARLES L. OWEN, 
Assistant United States Attorneys. 


advanced by appellants to the effect that the court abused its dis- 
cretion by failing to award them credit is purely academic since 
their motion for a reduction on this basis is an untimely one. See 
Brief for Appellants, pp. 41-48. With respect to Hollingsworth, who 
was originally indicted for two felonies upon conviction of which he 
could have received ten years imprisonment, the appellee submits 
that a maximum sentence of one year for attempted unauthorized 
., use ofa motor vehicle was clearly within the court’s discretion. 
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